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1. A pr r l tes te r  has t h e  bi i rden  of proving i t s  
a l leya t io- i s .  A l l 2 g a t i o n s  01 b i a s  based upon 
inference , specillai: Lon, a n d  supL3osition w i t h  
nothing m r e  :a i l  to  meet t h e  burden of 
proof. 

2. Contracting agencies have  broad d i s c r e t i o n  i n  
determining 2?1en ie I s  d>22ro:>riate t o  cancel  
a nego'iia.te.3 s o l i c i t a t i o n ,  and may do so by 
e s t a b l i s h i n g  a reas:3rlab?c b a s i s  for the  can- 
ce l l a t io r , .  Cance l la t ion  f o c  l a c k  of f u n d s  
c l e a r l y  is  proper.  

3 .  k p r e r e q u i s i t e  t o  en t i t l e lnent  for reimburse- 
m e n t  of p r e p r a t i o n  cos ts  is  a r b i t r a r y  o r  
capriciol is  Gaverixent a c t i o n  w i t h  resL?ect t o  
the c l a i n i n t ' s  b i d  or proposal .  T h e r e f o r e ,  
when a s o l i c i t a t i o n  c a n c o l l a t i 3 n  i s  l e g a l l y  
unohjectisrlahle,  a p c o t z s k e r  i s  not e n t i t l e d  
t o  p m ~ x ~ s a l  prepara t ion  cos t s ,  

Francis  Technology, I n c .  p r o t e s t s  the c m c e i l a t j o q  0: 
r e q u c = s t  €or proposals No. DAl:<l0-83-Q-0046 i s s u e d  by t h e  
Departnent oE t:)e Ariay ?or ?'- le.; i g , ~  dnd f i h r i c i t i c n  of a 
rap;_tl f l o v  p l a t i n g  sys ten  for 53-caLibor  g u n  barrels .  '?he 
p r o t e s t e r  alleges t h a t  t h e  i n a n n c r  i n  which t h e  Arny handled 
t h e  procurn.wr t_ v7as ~ r i l 2 ~ , 7 < 1 ? 1 ,  arbitrary dnrl c ap r i c ious ,  and 
t h a t  t h e  Arlny'y grourir js  for c a n c e l l a t i o n  w;3.ce Rere pr-e- 
t e x t .  Francis  Technology ~ 1 s o  asks L h a t  i t  he awarded 
proposal prepar,iI; i,rjri cos ti:; i n  t i ) , ?  c i i m u n t  of $5,000. 

We deny kloth the  protest-  a n d  t h e  claim for  proposal 
prepara t ion  c c s t s .  

Tiic A m y  r t?w! ivzd  th.ree proposal.; i n  r e s p n s e  t o  the 
s o l i c i t a t i o n ,  w L i i . - h  co:itcn:jiated a cost-plus-f  ixe t l -  Eee 
c o n t r i c t .  B ; - l t t e l l e  Labo: J t o r i e s '  proposed c o n t r a c t  p r i ce  
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was t h e  o n l y  one  t o  f a l l  w i t h i n  t h e  Government estimate 
b u t  because S a t t e l l e  expresscJ tda e x c e p t i o n s  t o  t h e  s c o p e  
of work requirements, i t s  proposal was d?i-.ormined to  be 
t e c h n i c a l l y  u n a c c e p t a b l e .  T h e  inore s e r i o u s  e x c e p t i o n  was 
the proposal t o  f u r r l i  5ii a s i n g l e - s t a t i o n  s y s  tell{, whereas 
t h e  s c o p e  of work r e q u i r e d  a thi.-?e-station sys tem.  T h e  
otiier p r o p o s a l s ,  su5mittctl-l hy F r a n c i s  ' E c h n o l o y y  and iJapco, 
I n c .  , g r e a t l y  exceeded  the Governnont  e s t i n a t c .  T h e  con- 
t r a c t i n g  o f f i c e r  canceled t h e  s o l i c i t a t i o n  becauw a major 
r e v i s i o n  of the scope of work r e q u i r e n 2 n t  w o u l d  he  neces- 
s a r y  to  p e r m i t  award t o  Rattel7.c L a b o r a t o r i e s  and t h u s  t o  
come w i t h i n  t h e  a v a i l a b l e  f u n d i n g  l i n i t ,  and  because t h e r e  
were riot enough f u n d s  f o r  a n  award to  any o t h e r  o f f e r o r s .  

Francis  Technology a l l e g e s  the A m y  ac ted  a r b i t r a r i l y  
a n d  c a p r i c i o i d s l y  5 y  d i s c l o s i n g  t o  B a t t e l l e  Labora tor ies  t h e  
maxiinurn f u n d i n g  a v a i l a b l e  f o r  t h e  p r o c u r e m e n t ,  t h e r e b y  
a s s u r i n g  t h a t  o t h e r  pco2o:;als would n o t  r e c e i v e  f a i r  and 
honest c o n s i d e r a t i o n  i f  t h e y  o f f e r e d  a p r i c e  e x c e e d i n g  t h e  
f u n d i n g  l i m i t .  The p ro t e s t e r  fdrt'ner a l l e g e s  t ha t  t h e  A n n y  
i n t e n d e d  e i t h e r  t o  i n s u r e  t h a t  23attelle was t h e  s u c c e s s f u l  
o f f e r o r  on  t h e  c o n t r a c t ,  or i n  t h e  a l t e r n a t i v e ,  t o  n o t  
award t h o  c o n t r a c t  a t  a l l .  A s  proof of i t s  a l l e g a t i o n s ,  
F r a n c i s  Technology states i t  is a p p a r e n t  by inft?rence from 
compar i son  oE t h e  Government es t imates  i n  a siinilar 1980 
procuremint and i n  t h i s  p r o c u r e n c n t  w i t h  R a t t e l l e ' s  o f f e r s  
t h a t  "uatte11e had knowledge of t h e  anoi lnt  oE f u n d s  a v a i l -  
able  Cor t i l e  procuremen t .  The p r o t e s t e r  a l l e g e s  a team 
e n g i n e e r  i n v o l v e d  i n  t h e  e v a l u z t i o n  p r o c e s s  c a n d i d l y  
a d m i t t e d  as much. 

We h a v e  r e p e a t e d l y  h e l d  t h a t  b i a s  w i l l  n o t  be a t t r i b -  
u t e d  to  p r o c a r e n e n t  o f f i c i a l s  based  on i n f e r e n c e  o r  sup- 
p o s i t i o n ,  arid e v e n  where  b i a s  is  s h c w n ,  we w i l l  deny a 
p r o t e s t  i f  t h e r e  is no i n d i c a t i o n  t h a t  the b i a s  a d v e r s e l y  
dEEected t h e  p r o t e s t e r ' s  c o i n p e t i t i v e  s t a n d i n g .  A lan -Cra ig ,  
l n z . ,  B-202432 ,  Septernbzr  29, 1381,  81-2 CPD 263.  Here ,  we 
have  no  b a s i s  t o  c o n c l u d e  t h a t  3 a t t e l l e  r e c e i v e d  p r e f e r e n -  
t i a l  t r e a t m e n t .  While F r a n c i s  Technology s t a t e s  an A m y  
e n g i n e e r  a d m i t t e d  S a t t e l l e  !13d r e c e i v e d  advance  n o t i c e  as 
to t h e  f u n d i n g  l i m i t ,  t h e  a f f i d a v i t  s d i . n i t t e d  by F r a n c i s  
T e c h n o l o g y ' s  p r e s i d e n t  t o  t h a t  e f f e c t  i n d i c a t e d  t h e  e n g i -  
n e e r  had  s t a t e d  i3attelle had "more l i k e l y  t h a n  not" pro- 
v i d e d  a d o l l a r  es t imate  t o  t h e  p r o j e c t  a s  an " i n d e p e n d e n t "  

- 2 -  



B-205278.2 

Government c o s t  cs t imatc .  T h i s  is  not an admission t h a t  
13attelle had knowledcje oE the l i m i t ,  o r  even ?roo€ t h a t  
B a t t e l l e  provided t h e  es t in? t : ? ;  i t  is  only specula t ion .  
Moreover, t he  engineer has Eiirnishcd an a f f i d a v i t  c l i s p u t i n c j  
the fcicts represented by the l 3 r o t e s t : r ' s  pres ident .  I n  any 
case ,  3 a t  t e l l e ' s  proposal ;.ids detcr~nined t o  be t echn ica l ly  
unacceptable,  thereby rcndcr-Lrlg moot F ranc i s '  a r g u m n t s  
t h a t  a a t t c l l e  received preferen%ia l -  t reatment .  A p r o t e s t e r  
necessa r i ly  has t!ic burden to  prove i t s  case ,  and disputed 
a l l e g a t i o n s  t h a t  a r e  based Lipon ini 'crence, specula t ion ,  and 
suppos i t ion ,  do not meet t h a t  burden of proof.  Sperry-Rdnd 
Corporation, 56 Comp. Gen. 3 1 2 ,  319  (1977), 77-1 CPD 77. 

-- -- 

The p r o t e s t e r  a l s o  dispt i tes  t h e  p rop r i e ty  of the can- 
c e l l a t i o n .  Contracting agencies  have broad d i s c r e t i o n  i n  
determining when i t  is  appropr ia te  to  cance l  a s o l i c i t a -  
t i on .  Awr ican  Indian H e a l t h  Systems, Inc  R - 2 0 6 2 1 8 ,  
J u l y  1 2 ,  1982,-82-:z-CPD 38. iqhen neGotiation procedures 
a re  u s e d ,  t h e  Government need only e s t a b l i s h  a reasonable 
b a s i s  f o r  the cance l l a t ion .  -- Management Service? 
--A IncorDorated, -I-- ---- B-197443, June 6, f9%6,--80-1 C P D  3 9 4 .  

----- - - - - ~ - - - - - - '  

I n  t h i s  case ,  the record c l e a r l y  e s t a b l i s h e s  t h a t  t!ie 
Army had a reasonable b a s i s  c o  cancel .  The only proposal- 
f o u n d  t o  iw M i i t i i i n  the Governnent c o s t  es t i inate  and 
a v a i l a b l e  f u n d i n g  a l s o  proposed n a t e r i a l  dev ia t ions  from 
the Scope of Vork requirement,  which rendered the 2roposal  
t e c h n i c a l l y  unacceptable. 

The next  o f f e r  i n  l i n e  for award--Francis Technology's-- 
s i g n i f i c a n t l y  excecded the  f u n d s  a v a i l a b l e  for  t i l e  con t rac t .  
Agencil?..; c l e a r l y  h a v e  t h e  r i g h t  t o  cancel s o l i c i t a t i o n s  f o r  
lack of f u n d s .  Soners Construct ion Company, Inc.--Reconsider- 
-- a t i o n ,  B-193929, J u l y  2 4 ,  l q i 9 ,  79-2 CP6-54.--- ----- - -  - ^----- ----- 

Francis  Technology a l s o  reyucsti: proposal prepara t ion  
c o s t s  i n  the  amount of $ S , O O O .  A p r e r e q u i s i t e  t o  e n t i t l e m e n t  
f o r  re irnbursement of proposal  prepara t ion  c o s t s  is a r b i t r a r y  
or cap r i c ious  Governwnt a c t i o n  w i t h  r e spec t  t o  a c la i lnant ' s  
proposal.  
1 9 8 2 ,  82-1  dPD-237. Since the  cance l l a t ion  was l e g a l l y  

Ramsey Canyon - - - ---- Entertxis(3s C.' 3-204576 ,  March 15 ,  

unobject ionable ,  the A r m y  cannot be found to  h3ve acted e i t h e r  
a r b i t r a r i l y  or capr i c ious ly  and, consequently,  Francis  
Technol:igy is not e n t i t l e d  t o  proposal prepara t ion  cos ts .  
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B o t h  ttie p r o t e s t  and  t h e  claim t o r  proposal prepara- 
t i o n  cos ts  a r e  deniec?. 

1 of the U n i t e d  d t a t e s  
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